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Mis MBH Pumps (Guj.) Pvt. Ltd
al rfRa sw 3r4tr 3n2gr 3rials 3rcara mar ? zit a r 32r a f zrnferf #at.:, .

~ ilW ~~ cfi)- 3flfR.r m qGtaTUT 3mldzG WIT# #aT & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

97a GT mT=rtarwr 3raG :
Revision application to Government of India:

(1) {cfi) (@) ##tr 3en ea 3rf@fr 1994 st err 3rar #a aa a 3raj h a # qat#
'am q;)- 34-nr a rrrqiaa a 3ii uctrur 3maze 3rn fa,na +lat, far #inrzr, zr5lea.:, .:,

fm:!m,~~.~~~.~ -a:n-a1",a=$~-110001 cfil" cfif~~I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m # zf am k sa gr~G arna far gisrazrr 3rzl alga * zr fas#t
gisrarr a au sisrar ii m s v mat *· m~~m m * ~ %M cfilH!llcrl.:,sn fa#r sisrar ? zit m# 4fan a arr { t ].:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) 3na h ag fairz zr I2r # fez,fa ma r znr ml # ff@for #i 3rziar e1cs
at m3qlzca ra a Rd hmast ma h as fatu; zr 7r ii fzffa ]

. .:,
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(c) In case of goods exported outside India export to Nepal or BhLJtan, without payment of
duty. .

at1wf GcllWi c#r "G"~~ 'cB"-~ ~ -~ '1lT ~~ :l=fRl c#r ~ ~ 3ITT ~-~ '1lT ~
tTRT ~~~ :f~ ~, 3llfu;f. ~ ."[Rf i:rrfta" cIT -wm· tJx m mG 11 fcrffi~ (.=f.2) 1998

tTRT 109 aRT~- ~ ~ m1

(d)

(1)

Credit of any duty allowed to be utilized towards payrr1ent of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· bythe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~Gct1I&+~ (3llfu;f) Plw11c1cll, 2001 fr # iafa [Rf€ qua in g?-8 _11 m~
11, Ra an?i 4fa arr )fa f#ta4h ma a ft qr-a?r gi srft smr #t crr-m
4fit mer fr a4a fan GIT a1Reg1 Ur$ Ir 4TT ~- cnT !!'l.~~fl~ ~·~ cfRT. 35-~ 11
Re,ffahtgrarr rad# er en-6 'cffctR c#r m~~~ I

The above application shall be made in duplicate in Form No. EA..,S as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It sh:::iuld also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

O=-..

(2) RRasia 3mar a mer uii via+a van vs at sq? ura a slitwt 2oo/- -c#m 'TffiR
c#r "Gl"N ~ \J[fil~~-~~~~mm 10001- cCi- -c#m 'TffiR c#r "Gl"Nt

! .

The revision application shall be accompanied by a fee of ,Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One .Lac. ·

fl gr=a, h€hagit gycag #arm an41Rh nnf@au a 4f 3r4-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

(b)

(2)

ta sqra green 3rf@~zr, 1944-#t errs-ft/as-z sifq­

Under Sectio:n 358/ 35EofCEA, 1944 an appeal lies to :-
affawr qcaria vi«fer afti4r yen, sz grzyea vi nra aft6Rlr irznf@rarer
at fa@hs 4)feate ii i. 3. n. #. g, { fc4 at vi
the special· b.ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Piliram, New Delhi~1 in all matters relating to classification valuation and.

. . .
I • • • . . •

aaffra uRis 2 (4) a , 31a srart t zr4t, 3r4hat #m fr zeri, ##h
snraa zyca gi tar 3r4l4ht =unf@rut (Rrec) at uf?a 2#ta 4fear, rear4ta a.sit-20, ,

#ea zlRue4rag, 3avfTr, 31i3+i&lcill&.:....380016.

To the west: regional benph of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) atO-20, New Metal.Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above: ·· ·· ,., ·

.· _.·/;.-----:.: ..

a7 sn«a gen (r4a) Rgnra#), 2oo # ant o k stria r+a zg-a ffff4ff%gif
ar@#rt =nrnf@eras@ti nr +r{ an@la fasr@a fang my mar ina uff afkf ssi,sir« #jet@
c#r l=fl<T, ~ c#r . .=Jl7T 3it aunt Tzar 4fr nUg 5 "RW m~ :cp1=f t cffiT ~ · -r:o~o/- -gfR=r -~
±hf t sri sn zyc #t is,n ah ii sit mar ·rz u#frs; s al uts@«trqi &l at
-wTTr 5000/ ...:.. 4Rh #ft 3tftliiii cur gyca 6t i, an at air ail car +rir#fr5r so
"RW qta snt asi nu! 1oooo/ jki 3Rt zhft I c#r m ·Holli¢ ·xfG-ix-clx ~"!Ff·-#.·

0
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.k aif@ia #a rr # a vi±er at rat us trU eI cfi. fcpm ~ •m4\ilPlc6 &T?r- cfi ~ -~
WW cITT "ITT ·\iTITT Gar znrnf@raw al fl fr&

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeap Rules, 2001 arid shall be
accompanied against (one which at least should be accompanied by a fee ofRs.1,000/-,
Rs.5,-000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate pL!blic sector bank of the place
where the bench of any nominate public sector bank ofhe place where the bench of the
Tribunal is situat,3d. ·

(3) zuRa sr res{{ 3Tiffl qr rag @tar & u?ae 3TTcro cfi ~ lJfR:r cITT :f@R \:IY4@r a fan uma al; g qr .ast gg sf ft frat udt rf aa a frg zqenRe1R ar9#tr
Irzntf@raur at ya 3r#la uhr val #t va 3ma fhur afar.&j
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the, aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or _the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of R.s.100/- for each.

(4) ararau zycal arf@,fru 197o rn sif@r #tr-1 # iafa ferffa fclrq·~ '3cffi'~ ?TT
e arr#gr zqenffeta Ruff uf@rant # 3mar ii h u@ta at v f R 6.6.so hk a r41lllclll -~
feas qr 3tar a1ft
One copy of application or 0.1.0. as the case may be, and the _order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item·
of the court fee Act, 1975 .as amended.

za ajt vi±fer+ cai at Pl4?1°1 ffl cf@--~~- 3ITT" ~-an 3naff fur utar & ih v4tar zgca,
4t war«a zea vi hara 3r44tr nrznf@ravi (araffafe) frP-r:r, 1982·# 'Pl'f%q ··t1 ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) var zycs, ha snraa zycs vi @ata r4tr nrnrawr (free), # u sr4tat #ma
~~(Demand)~ 'cis {Penalty) cITT 1o% qaGar aar 31fart& tzrifa, 3rfraa# qa5 1omils
~ t !(Section 35 F of the Centr_al Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4tr 3nr ras3ittarah3iaaia, nf@star "aacrRt in"Duty Demanded) ­
. ~· . .

(i) · (SJction)m 1D hazafufRa if@r;
(ii) fmrr-an;m~~ cti'rufir;
(iii) hcr&le 3feefraila#fer6ha<a2zruf@.

> zrzqswr 'ifaa 3r4tr' ii rzt qa sm Rtqasr ii,art'afar av Afarqa sra amfrrnrk.

For an appeal to be filed qefore the GESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~.Commission~r would have to be pre-deposited. It may be noted that the.

, pre.,deposit i's a mandatory condition '.for filing appeal before CESTAT.· (Section 35 c ·c2A)
and 35 F of the1Central Excise Act1944, Section 83 & Section 86 o-=the Finance.Act, 1994)

Under Central Excise and iService Tax,· "Duty demanded" shall· include: -
· (i) amount determined unde·r Section 11 D; ·_

(ii) amount of erroneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

sr af ii ,z arr2er a 4fr 3rfl if@rar h mar szi ares arrar eraav faifa zt at ir f&
are areas h 10% agz1arrr ail srzi#a avs faafa ~ avs h 10an5ra rrsattel

. . . . : · __ . . . .: . . -_ _. . . ':·:;,-.;.-~!:._:::~·'

In view of above, an appeal against this order shall lie before the Tribunar .on: i{;yefi'J'nti 1{~1.0o/o· .
of the duty demanded \o/here dutYj or duty and penalty are in dispute, or penal# , where penalty
alone is in dispute." · · ·· }t. ~::·:} _//··· ·
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F.No. V2(84)67/Ahd-11/Appeals-II/16-17

ORDER-IN-APPEAL

M/s MBH Pumps (Guj.) Pvt Ltd, Plot No.14, GIDC Estate, Naroda, Ahmedabad

382 330 (henceforth, "appellant") has filed the present appeal against the Order-in­

Original No.1/RLK/Supdt./AR-IV/2016-2017 dated 245.2016 (henceforth,

"impugned order") passed by the Superintendent of Central Excise, AR-IV, Division-I,

Ahmedabad-II (henceforth, "adjudicating authority").

2. Briefly stated; the facts of the case are that a show cause. notice was issued to

the appellant, a manufacturer of submergible pumps and motors, on 6.3.2014 for

recovery of Cenvat credit of Rs.1,70,636/- of service tax paid on commission paid to

sales agents for the period Apr-09 to Jun-13. The appellant had already paid this

amount on 26.08.2013 under protest. In adjudication by the jurisdictional Assistant

Commissioner, out of Rs.1,70,636/-, demand of Rs.97,684/- pertaining to the period

01.04.2009 to 06.03.2013 was dropped and rest was confi::-med. Subsequent to this

adjudication order dated 29.01.2015, appellant took the re-credit of Rs.97,684/­

suo-motu on 31.03.2015. Availment of credit, suo-motu, without any documents

prescribed under rule 9(1) of the Cenvat Credit Rules, 20C4 appeared inadmissible

and therefore, a show cause notice was issued on 19.10.2015 for recovery of

Rs.97,684/-. This show cause notice was decided by the adjudicating authority vide

impugned order and recovery of the amount involved was ordered tobe recovered,

alongwith interest. A penalty of Rs.9,768/- was also imposed. The appellant has felt

aggrieved with the impugned order and hence the present appeal.

3. The appellant, in his grounds of appeals, has mainly stated that re-credit was

taken of the amount reversed earlier under protest, after receipt of favourable

order, and such a re-credit is justified in view of Gujarat H:gh Court's decision in the

case of Shyam Textile Mills v. U0I [2005(67) RLT 488 Guj.]. Copy of the same,

however, has not been submitted. The appellant has also relied on number of other

decisions. Appellant adds that when Cenvat credit is admissible, there is no question

of paying interest or penalty.

4. A personal hearing was held on 14.9.2017, wherein Shri Harshad Patel,

Advocate represented the appellant and reiterated the grounds of appeal.

0

·. 0..

5. I have carefully gone through the appeal papers. The issue is about re-credit

of cenvat credit reversed by the appellant during audit as being inadmissible and<@%]3RR

later-on held admissible in the adjudication process. Department has objected to th~_:,--:~?

sua-matu avai!ment of credit and finally determined to be inadmissible in the /fbf J. ed,
adjudication process. As per the adjudicating authority, the issue is no more res"·oAgA0 ­
integra in view of larger bench's decision in case of BDH Industries v. Commissioner "TES.­



0
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F.No. V2(84)67'/Ahd-II/Appeals-II/16-17

of C.Ex.(Appeals), Mumbai-I [2008(229) ELT 364 (Trib.-LB)]. I, however, find that

the issue is fairly covered in the Bangalore Tribunal's decision in the case of Ultra

Tech Cement Ktd v. Commissioner of C.Ex., Tirupati [2010(261) ELT 696 (Trib.­

Bang.)] where lower authority had a view that the appellant (in that case) cannot

take suomotu credit of the amount which had been reversed by them. Hon'ble

Tribunal held that the issue was settled by the Gujarat High Court's decision in the

case of Shyam Textiles Mills holding that such credit was admissible and any

contrary order asking for refund claim route was incorrect and not sustainable.

Hon'ble Tribunal also distinguished the decision in the BDH Industries case stating

that issue involved and referred to the larger bench was in respect of duty paid and

taking of credit suo-motu and not about taking of credit after conclusion of

proceedings.

5.1 I further rely on the decision of Madras High Court in the case of ICMC

Corporation Ltd v. CESTAT, Chennai [2014 (302) E.L.T. 45 (Mad.)], wherein it was

held that filing of refund claim under section 11B of the Central Excise Act, 1944 was

not required as suo-motu credit of Cenvat reversed earlier involved only an account

entry reversal and no outflow of funds from the assessee.

6. In view of aforesaid legal position, I find merit in the appeal. The appeal is

accordingly allowed.

The appeal filed by the appellant stands disposed of in above terms .

new?----­(sar gis)

a.-3zaa31rzr#a (3r4ea)
3

Date:

Attested

{Sa udda)
Superintendent
Central Tax (Appeals), Ahmedabad

ByR.P.A.D.
To,
M/s MBH Pumps (Guj.) Pvt Ltd,
Plot No.14, GIDC Estate,
Naroda, Ahmedabad 382 330
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Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North. '
3. The Additional Commissioner, Central Tax (System), Ahrhedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-I, Ahmedabad North

5Guard File.
6. P.A.
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