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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No ._ 1/RKL/Supdt/AR-IV/16-17__Dated: 05/24/16
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

O 131 sfraanaTaardr &1 s TgH 9ar (Name & Address of the Appellant/Respondent)

M/s MBH Pumps (Guj.) Pvt. Ltd
P AT 39 JNT Y  IRAT IETHT F § o g5 5 I F u FAEfA A
FATT 9T TETe TR T A AT JIGTOT I TEefel X Fhell & |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision applicatibn, as
the one may be against such order, to the appropriate authority in the following way:

HRE FHR HT GAGTOT e
Revision application to Government of India:

M) (@) @) FT 30 Yo ARG 1994 N R I A FAC TC AFA F IN F AT
T T 3T-URT & T W & 3ieTeter Jadiaror andeat 3efer |, oiRa W, faea HATI, TG
Ryeqrer, el #fSrer, shasr &0 aeT, wae @Y, a5 Reell-110001 FT T FET =ART |

O A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
i Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid: ' _

(ii) I AT 7 Gy F AT F o g SREe ¥ R $ERAR AT 35T SRae & a7 R
HSRIR & gEN $iSRAIR & Tel @raﬁgtrmv‘rﬁ,m T 9iEREIN I1 SR # U8 98 fhdl ST
# a7 R sfSReT &7 e S uiRar & R g% & |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(¢) In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty. ' - , ‘ .
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed'bythe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. : '

(1) WW‘@W(arh?vr)ﬁwﬂ?ﬁ,_zom%ﬁwgzkeﬁﬁﬁﬁﬁﬁf@mﬁwgq—sﬁﬂuﬁﬁ
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The above appliéaﬁon shall be' made in duplicate in Form No. EA-8 as specified under |

Rule, 9 of Centrél Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
a5-EE of CEA, 1944, under Major Head of Account. S '

(2) ﬁﬁa?fsnaﬁa% T oE G <o T g S0 A1 SAd m.-ﬁa‘r@zao/— B A
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The revision: applicatioﬁ shall be accompanied by a fee of \Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where -the amount .involved is more
than Rupees One Lac. '

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
()  oeda ST Yoo SR, 1944-20) 8T 35— /35— B Sfeici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to =

1 Rd BT ¥ il 7. 3. A% B T, K Ko 71 o

No.2, R.K. Plram, New Delhi41' in all matters relating to classification valuation and.

(a) the spécial‘.dehch' of Custom, Excise & Service Tax Appéllate Tri_bu'nél of West Block

@) S trﬁ%@'::z (1) ® ¥ 9am AR B ayetraT @Y T, afﬂ?ﬁa% A T Wzﬁaﬁﬂ
JATE - Yo TG AAThY 1 =rgRel (Reee) ot wfvem &3 ST, sEaaEE #8020, =G
Ied gikuTd HHSTS, gl TR, IEHGTATE—380016. ‘ '

‘(b) To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal .

- (CESTAT) at-'O'-20,vNew»MjetalAHospit‘al Compound, Meghani Nagar, Ahmedabad 380
. 016. in case of appeals otherthan as mentioned in para-2(i) (a) above. - .~ AL
@)  F=IE ST Yob (erdier) Freremae, 2001 & URT 6 & siava yIH 343 # @yfﬁﬁ’?ﬁﬁq SR
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The appeal to the Appellate Trrbunal shall be filed in: quadruplrcate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and' shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of he place where the bench of the
Tribunal is situated.

Y 5 ARY # B I AR BT FAMY Bl © AT UAD el m$mqﬁwmww§aﬁ
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In case .of the order covers a number of order-in-Original, fee for each 0.1.O. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcat|on to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excrsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O. l O. as the case may be, and the order of the adjournment _
authority shall a court fee stamp of Rs.8.50 paise as prescrrbed under scheduled [item
of the court fee Act, 1975 as amended.
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Attention in rnvrted to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

-@mg‘&ﬁﬁﬂewwgm@wnmﬂ%ﬁﬂmﬁaﬂwl ), & R el & e A
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qu % l(Sectton ‘35 F of the Central Excise Act 1944, Sectron 83 & Sectron 86 of the Finance Act,
1994) : ,
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For an appeal to be flled before the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
“and 35 F of the Central Excrse Act; 1944, Seotlon 83 & Section 86 o* the Finance Act, 1994)

~ Under Central Excise andiService Tax, “Duty demanded” shall rnclude

()  amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credrt Rules

“sva?astﬁwﬁr%qﬁmm%memammemmmﬁaﬁaﬁmmm
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In view of above an appeal agalnst thls order shall lie before the Trrbunal on: paymen)t of,1 0%- '
of the duty demanded Where duty or duty. and penalty are in d|spute or penalt\ ) vghere pehalty

alone is in dispute.”
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ORDER—IN—APPEAL

M/s MBH Pumps (Guj.) Pvt Ltd, Plot No.14, GIDC Estate, Naroda, Ahmedabad
382 330 (henceforth; “gppellant”) has filed the present appeal against the Order-in-
Original No.l/ RLK/ Supdt./AR-IV/ 2016-2017 dated Z4.5. 2016 (henceforth
“impugned order”) passed by the Superintendent of Central Excise, AR-1V, Division-],

Ahmedabad-II (henceforth, “adjudicating authority”).

2. Briefly stated; the facts of the case are that a show cause notice was issued to
the appellant, a manufacturer of submergible pumps and motors, on 6.3.2014 for
recovery of Cenvat credit of Rs.1,70,636/- of service tax paid on commission paid to
sales agents for the period Apr-09 to Jun-13. The appellant had already paid this
arnount on 26.08.2013 under protest. In adjudication by the jurisdictional Assistant
Commlssmner, out of Rs.1,70,636/-, demand of Rs. 97,684/ pertaining to the period
01.04.2009 to 06.03.2013 was dropped and rest was confimed. Subsequent to this
adjudication order dated 29.01.2015, appellant took the re-credit of Rs.97, 684/-

suo-motu on 31.03.2015. Availment of credit, suo-motu, without any documents

prescribed under rule 9(1) of the Cenvat credit Rules, 20C4 appeared inadmissible
and therefore, a show cause notice was issued on 19.10.2015 for recovery of
Rs.97,684/-. This show cause notice was decided by the acjudicating authority vide
impugned order and recovery of the amount involved was ordered to be recovered,
alongwith interest. A penalty of Rs.9,7 68/- was also imposed. The appellant has felt

aggrieved with the impugned order and hence the present appeal.

3. The appellant, in his grounds of appeals, has mainly stated that re- -credit was

taken of the amount reversed earlier under protest after receipt of favourable

o

order, and such a re-credit is justified in view of Gujarat H:gh Court’s decision in the Q

case of Shyam Textile Mills v. UOI [2005(67) RLT 488 Guj ]. Copy of the same,
however, has not been submitted. The appellant has also relied on number of other
decisions. Appellant adds that when Cenvat credit is admissible, there is no question

of paying interest or penalty.

4., A personal hearing was held on 14.9.2017, wherein Shri Harshad Patel,

Advocate represented the appellant and reiterated the grounds of appeal.

5. I have carefully gone through the appeal papers. The issue is about re-credit

e

of Cenvat credit reversed by the apfaellant during audit as being inadmissible and’ x&‘f,’“;%?fa}i
< 4/3 //(;_

/

later-on held admissible in the adjudication process. Department has objected to the

suo-motu availment of credit and finally determined to be inadmissible in the
(L

adjudication process. As per the adjudicating authority, the issue is no more res\

T 't pAAD

integra in view of larger bench’s decision in case of BDH Industries v. Commissioner-- /TS, .-
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of C.Ex.(Appeals), Mumbai-1 [2008(229) ELT 364 (Trib.-LB)]. , however, find that
the issue is fairly covered in the Bangalore Tribunal’s deciéion in the case of Ultra
Tech Cement Ktd v. Commissioner of C.Ex, Tirupati [2010(261) ELT 696 (Trib.-
Bang.)] where lower authority had a view that the appellant (in that case) cannot
take suomotu credit of the amount which had been reversed by them. Hon’ble

Tribunal held that the issue was settled by the Gujarat High Court’s decision in the

‘case of Shyam Textiles Mills holding that such credit was admissible and any

contrary order asking for refund claim route was incorrect and not sustainable.
Hon'ble Tribunal also distinguished the decision in the BDH Industries case stating
that issue involved and referred to the larger bench was in respect of duty paid and
taking of credit suo-motu and not about taking of credit after conclusion of

proceedings.

51 I further rely on the decision of Madras High Court in the case of ICMC
Corporatlon Ltd v. CESTAT, Chennai [2014 (302) E.L.T. 45 (Mad.)], wherein it was
held that filing of refund claim under section 11B of the Central Excise Act, 1944 was
not required as suo-motu credit of Cenvat reversed earlier involved only an account

entry reversal and no outflow of funds from the assessee.

6. In view of aforesaid legal position, I find merit in the appeal. The appeal is

accordingly allowed.

7. mmﬁﬁﬁmwmmm@mmm

The appeal filed by the appellant stands disposed of in above terms.
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1 Date:
Attested
~(Sanv§a at Hudda)
Superintendent

Central Tax (Appeals), Ahmedabad

By R.P.A.D.

M/s MBH Pumps (Guj.) Pvt Ltd,
Plot No.14, GIDC Estate,
Naroda, Ahmedabad 382 330
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Copy to: 1
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
Ahmedabad -North.

9. The Commissioner of Central Tax,
3. The Additional Commissioner, Central Tax (System), Ahrhedabad South.

4. The Asstt./Deputy Commissioner, Central Tax, Division-1, Ahmedabad North

57 Guard File.
6. PA.
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